Environmental Legislation and laws

Environmental law

Environmental law is a collective term encompassing aspects of the law that provide
protection to the environment. A related but distinct set of regulatory regimes, now strongly
influenced by environmental legal principles, focus on the management of specific natural
resources, such as forests, minerals, or fisheries. Other areas, such as environmental impact
assessment, may not fit neatly into either category, but are nonetheless important components
of environmental law. Previous research found that when environmental law reflects moral
values for betterment, legal adoption is more likely to be successful, which usually happens
in well-developed regions. In less-developed areas, changes in moral values are necessary for
successful legal implementation when environmental law differs from moral values.

History

Early examples of legal enactments designed to consciously preserve the environment, for its
own sake or human enjoyment, are found throughout history. In the common law, the
primary protection was found in the law of nuisance, but this only allowed for private actions
for damages or injunctions if there was harm to land. Thus, smells emanating from pigsties,
strict liability against dumping rubbish, or damage from exploding dams. Private
enforcement, however, was limited and found to be woefully inadequate to deal with major
environmental threats, particularly threats to common resources.

Pollution control
Air quality

Air quality laws govern the emission of air pollutants into the atmosphere. A specialized
subset of air quality laws regulates the quality of air inside buildings. Air quality laws are
often designed specifically to protect human health by limiting or eliminating airborne
pollutant concentrations. Other initiatives are designed to address broader ecological
problems, such as limitations on chemicals that affect the ozone layer, and emissions trading
programs to address acid rain or climate change. Regulatory efforts include identifying and
categorizing air pollutants, setting limits on acceptable emissions levels, and dictating
necessary or appropriate mitigation technologies.

Water quality
Waste management

Waste management laws govern the transport, treatment, storage, and disposal of all manner
of waste, including municipal solid waste, hazardous waste, and nuclear waste, among many
other types. Waste laws are generally designed to minimize or eliminate the uncontrolled
dispersal of waste materials into the environment in a manner that may cause ecological or



biological harm, and include laws designed to reduce the generation of waste and promote or
mandate waste recycling. Regulatory efforts include identifying and categorizing waste types
and mandating transport, treatment, storage, and disposal practices.

Contaminant clean-up

Environmental clean-up laws govern the removal of pollution or contaminants from
environmental media such as soil, sediment, surface water, or ground water. Unlike pollution
control laws, clean-up laws are designed to respond after-the-fact to environmental
contamination, and consequently must often define not only the necessary response actions,
but also the parties who may be responsible for undertaking (or paying for) such actions.
Regulatory requirements may include rules for emergency response, liability allocation, site
assessment, remedial investigation, feasibility studies, remedial action, post-remedial
monitoring, and site reuse.

Chemical safety

Chemical safety laws govern the use of chemicals in human activities, particularly man-made
chemicals in modern industrial applications. As contrasted with media-oriented
environmental laws (e.g., air or water quality laws), chemical control laws seek to manage the
(potential) pollutants themselves. Regulatory etfforts include banning specific chemical
constituents in consumer products (e.g., Bisphenol A in plastic bottles), and regulating
pesticides.

Resource sustainability
Impact assessment

Environmental impact assessment (EA) 1s the assessment of the environmental consequences
of a plan, policy, program, or actual projects prior to the decision to move forward with the
proposed action. In this context, the term "environmental impact assessment" (EIA) is
usually used when applied to actual projects by individuals or companies and the term
"strategic environmental assessment" (SEA) applies to policies, plans and programmes most
often proposed by organs of nations. It is a tool of environmental management forming a part
of project approval and decision-making. Environmental assessments may be governed by
rules of administrative procedure regarding public participation and documentation of
decision making, and may be subject to judicial review.

Water resources

Water resources laws govern the ownership and use of water resources, including surface
water and ground water. Regulatory areas may include water conservation, use restrictions,
and ownership regimes.



Mineral resources

Mineral resource laws cover several basic topics, including the ownership of the mineral
resource and who can work them. Mining is also atfected by various regulations regarding
the health and safety of miners, as well as the environmental impact of mining.

Forest resources

Forestry laws govern activities in designated forest lands, most commonly with respect to
forest management and timber harvesting. Ancillary laws may regulate forest land acquisition
and prescribed burn practices. Forest management laws generally adopt management policies,
such as multiple use and sustained yield, by which public forest resources are to be managed.
Governmental agencies are generally responsible for planning and implementing forestry
laws on public forest lands, and may be involved in forest inventory, planning, and
conservation, and oversight of timber sales. Broader initiatives may seek to slow or reverse
deforestation.

Wildlife and plants

Wildlife laws govern the potential impact of human activity on wild animals, whether directly
on individuals or populations, or indirectly via habitat degradation. Similar laws may operate
to protect plant species. Such laws may be enacted entirely to protect biodiversity, or as a
means for protecting species deemed important for other reasons. Regulatory efforts may
including the creation of special conservation statuses, prohibitions on killing, harming, or
disturbing protected species, efforts to induce and support species recovery, establishment of
wildlife refuges to support conservation, and prohibitions on trafficking in species or animal
parts to combat poaching.

Fish and game

Fish and game laws regulate the right to pursue and take or kill certain kinds of fish and wild
animal (game). Such laws may restrict the days to harvest fish or game, the number of
animals caught per person, the species harvested, or the weapons or fishing gear used. Such
laws may seek to balance duelling needs for preservation and harvest and to manage both
environment and populations of fish and game. Game laws can provide a legal structure to
collect license fees and other money which is used to fund conservation efforts as well as to
obtain harvest information used in wildlife management practice.

Principles

Environmental law has developed in response to emerging awareness of and concern over
issues impacting the entire world. While laws have developed piecemeal and for a variety of
reasons, some effort has gone into identifying key concepts and guiding principles common
to environmental law as a whole. The principles discussed below are not an exhaustive list



and are not universally recognized or accepted. Nonetheless, they represent important
principles for the understanding of environmental law around the world.

Sustainable development

Defined by the United Nations Environment Programme as "development that meets the
needs of the present without compromising the ability of future generations to meet their own
needs," sustainable development may be considered together with the concepts of
"integration" (development cannot be considered in isolation from sustainability) and
"interdependence" (social and economic development, and environmental protection, are
interdependent). Laws mandating environmental impact assessment and requiring or
encouraging development to minimize environmental impacts may be assessed against this
principle.

Equity

Defined by UNEP to include intergenerational equity - "the right of future generations to
enjoy a fair level of the common patrimony" - and intragenerational equity - "the right of all
people within the current generation to fair access to the current generation's entitlement to
the Earth's natural resources" - environmental equity considers the present generation under
an obligation to account for long-term impacts of activities, and to act to sustain the global
environment and resource base for future generations. Pollution control and resource

management laws may be assessed against this principle.
Transboundary responsibility

Defined in the international law context as an obligation to protect one's own environment,
and to prevent damage to neighbouring environments, UNEP considers transboundary
responsibility at the international level as a potential limitation on the rights of the sovereign
state. Laws that act to limit externalities imposed upon human health and the environment

may be assessed against this principle.
Public participation and transparency

Identified as essential conditions for "accountable governments,... industrial concerns," and
organizations generally, public participation and transparency are presented by UNEP as
requiring "effective protection of the human right to hold and express opinions and to seek,
receive and impart ideas,... a right of access to appropriate, comprehensible and timely
information held by governments and industrial concerns on economic and social policies
regarding the sustainable use of natural resources and the protection of the environment,
without imposing undue financial burdens upon the applicants and with adequate protection
of privacy and business confidentiality," and "effective judicial and administrative
proceedings." These principles are present in environmental impact assessment, laws
requiring publication and access to relevant environmental data, and administrative
procedure.



Precautionary principle

One of the most commonly encountered and controversial principles of environmental law,
the Rio Declaration formulated the precautionary principle as follows:

In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious or
urreversible damage, lack of full scientific certainty shall not be used as a reason for

postponing cost-effective measures to prevent environmental degradation.
The principle may play a role in any debate over the need for environmental regulation.
Prevention

The concept of prevention . . . can perhaps better be considered an overarching aim
that gives rise to a multitude of legal mechanisms, including prior assessment of
environmental harm, licensing or authorization that set out the conditions for
operation and the consequences for violation of the conditions, as well as the adoption
of strategies and policies. Emission limits and other product or process standards, the
use of best available techniques and similar techniques can all be seen as applications
of the concept of prevention.

Polluter pays principle

The polluter pays principle stands for the idea that the environmental costs of economic
activities, including the cost of preventing potential harm, should be internalized rather than
imposed upon society at large. All 1ssues related to responsibility for cost for environmental
remediation and compliance with pollution control regulations involve this principle.

Theory

Environmental law is a continuing source of controversy. Debates over the necessity,
fairness, and cost of environmental regulation are ongoing, as well as regarding the
appropriateness of regulations vs. market solutions to achieve even agreed-upon ends.
Allegations of scientific uncertainty fuel the ongoing debate over greenhouse gas regulation,
and are a major factor in debates over whether to ban particular pesticides. In cases where the
science 1s well-settled, it is not unusual to find that corporations intentionally hide or distort
the facts, or sow confusion. It is very common for regulated industry to argue against
environmental regulation on the basis of cost. Difficulties arise in performing cost-benetit
analysis of environmental issues. It 1s difficult to quantify the value of an environmental
value such as a healthy ecosystem, clean air, or species diversity. Many environmentalists'
response to pitting economy vs. ecology 1s summed up by former Senator and founder of
Earth Day Gaylord Nelson, "The economy is a wholly owned subsidiary of the environment,



not the other way around." Furthermore, environmental issues are seen by many as having an
ethical or moral dimension, which would transcend financial cost. Even so, there are some
efforts underway to systemically recognize environmental costs and assets, and account for
them properly in economic terms.

While affected industries spark controversy in fighting regulation, there are also many
environmentalists and public interest groups who believe that current regulations are
inadequate, and advocate for stronger protection. Environmental law conferences - such as
the annual Public Interest Environmental Law Conference in Eugene, Oregon - typically have
this focus, also connecting environmental law with class, race, and other issues. An additional
debate 1s to what extent environmental laws are fair to all regulated parties.

International environmental law

Global and regional environmental issues are increasingly the subject of international law.
Debates over environmental concerns implicate core principles of international law and have
been the subject of numerous international agreements and declarations. Customary
international law is an important source of international environmental law. These are the
norms and rules that countries follow as a matter of custom and they are so prevalent that
they bind all states in the world. When a principle becomes customary law is not clear cut and
many arguments are put forward by states not wishing to be bound. Given that customary
international law is not static but ever evolving and the continued increase of air pollution
(Carbon Dioxide) causing climate changes, has lead to discussions on whether basic
customary principles of international law, such as the jus cogens (peremptory norms) and
erga omnes principles could be applicable for enforcing international environmental law.

Numerous legally binding international agreements encompass a wide variety of issue-areas,
from terrestrial, marine and atmospheric pollution through to wildlife and biodiversity
protection. International environmental agreements are generally multilateral (or sometimes
bilateral) treaties (a.k.a. convention, agreement, protocol, etc.). Protocols are subsidiary
agreements built from a primary treaty. They exist in many areas of international law but are
especially useful in the environmental field, where they may be used to regularly incorporate
recent scientific knowledge. They also permit countries to reach agreement on a framework
that would be contentious if every detail were to be agreed upon in advance. The most widely
known protocol in international environmental law 1s the Kyoto Protocol, which followed
from the United Nations Framework Convention on Climate Change.

International environmental law also includes the opinions of international courts and
tribunals. While there are few and they have limited authority, the decisions carry much
weight with legal commentators and are quite influential on the development of international
environmental law. One of the biggest challenges in international decisions is to determine an
adequate compensation for environmental damages. The courts include the International
Court of Justice (ICJ), the international Tribunal for the Law of the Sea (ITLOS), the



European Court of Justice, European Court of Human Rights and other regional treaty
tribunals.
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